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Edgar C. McFarland, Appellant, 

vs. 

United States op America, Appellee. 


Appeal from the United States District Court for the 
District of Columbia, Holding a Criminal Court. 


BRIEF FOR APPELLANT. 

LT * JL 3 

JURISDICTIONAL STATEMENT. 

(a) The District Court, holding a criminal term, had 
jurisdiction of this cause, D. C. Code (1940), Title 11-305 
(31 Stat. 1199, ch. 854, Sec. 61, and 36 Stat. 1167, ch. 231, 
par. 289). 

This Court has jurisdiction of the appeal, D. C. Code 
(1940), Title 17-101 (31 Stat. 1225, ch. 854, Sec. 226, as 
amended). 
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(b) The United States indicted the Appellant for per¬ 
jury, charged to have been committed in giving testimony 
in a divorce case in the United States District Court for 
the District of Columbia. Appellant pleaded not guilty, 
and the issue created was tried to a jury, which found him 
guilty. From this judgment and sentence Appellant ap¬ 
peals. 

STATEMENT OF THE CASE. 

This is an appeal from a judgment finding Appellant 
guilty of perjury. Appellant brought a divorce suit known 
as Civil Action No. 32,143 (Tr. 36) against Alta L. Mc- 
F'arland, a resident of the State of Connecticut. The Ap¬ 
pellant and said defendant in the divorce suit had not lived 
together as man and wife since 1928, and the basis of the 
suit for divorce was more than five years voluntary sepa¬ 
ration. Appellant alleged that he was a resident of the 
District of Columbia. Publication was had in lieu of serv¬ 
ice, and the cause came on for hearing. 

At the trial the Appellant testified, in response to the 
question of where he lived, that he lived at an address in 
the District of Columbia, 1321 “N” Street, N. W., and 
that he had lived there some ten years. Appellant was 
and is employed in the Navy Yard in the District of Co¬ 
lumbia. 

The Court granted the divorce on the 11th day of Decem¬ 
ber, 1946. Thereafter, in the year of 1948, upon the com¬ 
plaint of one Alva Rogers Conradi, the Grand Jury in¬ 
dicted this Appellant for perjury. Said Alva Rogers 
Conradi was not related to nor connected in any way with 
the defendant in said divorce suit. At the perjury trial 
the Appellant stipulated that he had appeared and testi¬ 
fied as alleged in the indictment, and that he had been 
duly sworn by a qualified clerk, and that his residence for 
two years prior to the bringing of the suit was material 
to the issues involved, and that the official shorthand re¬ 
porter was employed for that purpose and assigned to 


3 


report stenographically the proceedings in said divorce 
case, and that she did so report it and the copy of her 
report was correct. He farther stipulated that the as¬ 
sistant clerks had the same power as the clerks. 

The Government's testimony in the perjury case was, 
in substance, that the Appellant was employed in the 
Navy Yard in 1938, and on December 15, 1937, the Appel¬ 
lant was a resident of the State of Massachusetts; and j 
that in February of 1938, in his official record of employ- j 
ment (Gov’s. Ex. No. 1) he claimed legal residence in the I 
District of Columbia, and such legal residence was never; 
changed, but his addresses were changed on three occa- I 
sions, two of said changes indicating a habitation in the I 
State of Maryland. The evidence further showed that he 
lived at 1321 “N” Street, N. W., in 1938, and although 
he had removed his clothes from the rooming house located 
there in approximately about 1940, he still had a key to 
the place of residence, received his mail there, and spent 
two or three nights a week at that address with his brother, 
who was renting a room there. His income tax returns,! 
however, indicated the Maryland addresses for a period 
of some four years immediately preceding the application! 
for the divorce. 

The Government’s evidence further showed that Appel¬ 
lant never voted in Maryland, and that when the Appellant; 
was living in Maryland he was living in the same house 
as Alva Rogers Conradi, her mother and son. Appellant’s 
attempt to establish a clandestine love affair between the 
Appellant and the complaining witness was rejected by the 
trial court, and all such questions vigorously excluded. 
The Appellant’s evidence did not contradict the testimony 
of the Government witnesses, but added evidence that 
Alva Rogers Conradi had been introduced as the wife of 
Appellant, and further showed that during this entire pe¬ 
riod McFarland apparently seemed to be living in the Dis¬ 
trict of Columbia. 


s 
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STATUTES INVOLVED. 

. Title 22-2501, D. C. Code, 1940: 

(6:131). Perjury—Subornation of perjury. 

“Every person who, having taken an oath or af¬ 
firmation before a competent tribunal, officer, or per¬ 
son, in any case in which the law authorized such oath 
• or affirmation to be administered, that he will testify, 
declare, depose, or certify truly, or that any written 
testimony, declaration, deposition, or certificate by 
him subscribed is true, wilfully and contrary to such 
oath or affirmation states or subscribes any material 
matter which he does not believe to be true, shall be 
guilty of perjury ; and any person convicted of per¬ 
jury or subornation of perjury shall be punished by 
imprisonment in the penitentiary for not less than two 
nor more than ten years. Any such false testimony, 
declaration, deposition, or certificate given in the Dis¬ 
trict of Columbia, but intended to be used in a judicial 
proceeding elsewhere, shall also be perjury within the 
meaning of this section. (Mar. 3, 1901, 31 Stat. 1329, 
ch. 854, §858.)” 

Title 16-334, D. C. Code, 1940: 

(14:61). Bona fide residence required—Terms. 

“No decree of nullity of marriage or divorce shall 
be rendered in favor of anyone who has not been a 
bona fide resident of the District of Columbia for 
at least one year next before the application therefor, 
and no divorce shall be decreed in favor of any person 
who has not been a bona fide resident of said District 
for at least two years next before the application there- 

* for for any cause which shall have occurred out of 
said District and prior to residence therein. (Mar. 3, 
1901, 31 Stat. 1345, ch. 854, §971; Aug. 7, 1935, 49 Stat. 
539, ch. 453, §2.)” 

STATEMENT OF POINTS. 

1. Where Appellant’s answer to a question was legally 
true, such answer could not be the basis of a conviction for 
perjury. 

2. The word “live” used in the answer to a question in a 
divorce case means “legal residence” or “domicile.” 
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3. A legal residence may be in the District of Columbia, 
although actual habitation is in Maryland. 

4. Where the general charge to the jury by the trial court 
is contrary to the requested prayers of the Appellant which 
are granted, it is tantamount to a rejection of said instruc¬ 
tions. 

5. The refusal of the trial court to allow a full cross- 
examination of complaining witnesses was error. 


SUMMARY OF ARGUMENT. 

Point 1. 

Appellant’s answer to the question, where did he live, ! 
was legally true because he was legally domiciled in the 1 
District of Columbia, and being legally true could not be 
the basis of a charge and conviction of perjury. 

Point 2. 

i 

The word “lives”, as used in the divorce statutes, con-; 1 
notes a legal residence or domicile, and therefore the an-: 
swer complained of that the Appellant lived at 1321 “N” 1 
Street, N. W., in the City of Washington, District of Co¬ 
lumbia, was a statement by him that his legal residence 
was there. 

Point 3. 


A legal resident of the District of Columbia does not 
lose his domicile or legal residence by actually inhabiting 
a home in the State of Maryland. In order to change 
such residence from the District to Maryland it would be 
necessary for him not only to move into Maryland but to 

intend to change such legal residence. ! 

i 


Point 4. 

Although the trial court granted the requested five in¬ 
structions of the Appellant, yet the general charge negar 
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tives the specific prayers, and in some instances was con¬ 
trary to such prayers, and snch conduct, it is contended, 
was tantamount to a rejection of said prayers. 

Point 5. 

The refusal of the trial court to allow a cross-examina¬ 
tion of the complaining witness as to a clandestine love 
affair with Appellant in Maryland was improper, as the 
entire theory of Appellant’s defense was that he was in 
Maryland for the purpose of living with the complaining 
witness as man and wife, and the relationship not having 
been legalized, it was in keeping with his government 
employment and position in the community not to have it 
too well known. 


ARGUMENT. 

Point L 

The basic principle of law which supports this argument 
is that a defendant’s answer in a perjury case, if legally 
truthful, cannot be the basis of a conviction of perjury. 
In Hart vs. U. S., 131 Fed. 2d 59, the defendant swore in 
an affidavit that she was not the owner of certain real 
estate. The real estate was in her sister’s name, but the 
defendant had paid for it and used the sister’s name with 
sales people and others in purchasing furnishings for the 
house. The testimony of sales people and others was that 
defendant “had bought it”. The affidavit had been sub¬ 
mitted to the Internal Revenue Bureau in a tax matter. 
The conviction of perjury was reversed by the Circuit 
Court of Appeals, wherein the Court said, in part: 

“It has been said 4 that to convict of perjury the gov¬ 
ernment must produce testimony of a more direct and 
positive character than is required to justify a verdict 
of guilty of other offenses .’—Allen vs. U. S., 194 Fed. 
664. If the defendant’s answers to questions were 
legally truthful, she cannot be held for perjury.— 
U. 8. vs. Slutsky, 77 Fed. 2d 504, 505.” 
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In the Slutsky, supra, the defendant, when a witness in 
a criminal case, was asked if he were the same George 
Lands who had been convicted of a felony in Paterson, New 
Jersey. He said, no. He had been charged and pleaded 
to a “high misdemeanor”. In reversing the verdict of 
guilty of perjury, the Court said: 

“If defendant’s answers to questions were legally 
truthful, he cannot be held for perjury.” 

j 

The Appellant in the case at bar was testifying as toj 
his legal residence. He was legally truthful. j 

j 

Point 2. 

It will be argued by the Government that the question 
was not, where are you legally domiciled, but, where you 
you live;—that the answer to the question, where do you 
live, was false. The word “lives” has often been the sub¬ 
ject of definition by the courts when interpreting divorce 
proceedings based on statutes which use that word. The 
cases almost invariably hold that the words “to live”, “to 
reside”, “to dwell”, and “to have ones home or domicile” 
are equivalent and convertible terms. Relating to ques¬ 
tions of residence they refer to the domicile of the party, 
or the place where he is deemed, in law, to reside, which is 
not always the place of ones present, actual abode.— All¬ 
good vs. Williams, 92 Ala. 551, 8 So. 722; Nelson vs. Nel¬ 
son, 24 N. W. 2d 327, 331; Gilbert's Estate, 311 ILL Appi 
28, 35 N. E. 2d 400, 403. 

Although the word “lives” does not appear in the D. C. 
Code (16-401) the word “resident” is used, and inasmuch 
as the word connotes a legal residence or domicile and is 
synonymous with “to reside” and is equivalent to “has 
a domicile”, the answer to the question was legally truth¬ 
ful —Sampson vs. Sampson, 223 Mass. 451, 112 N. E. 84 ; 
MacLeod vs. Stelle, 43 Id. 64, 249 P. 254; Powers vs. U. S., 
119 Fed- 562, 565; Hanson vs. Hanson, 111 Mass. 158; and 
Holt vs. Holt, 253 Mass. 411, 149 N. E. 41. 
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In Rogers vs. Rogers, 76 App. D. C.297, 130 Fed. 2d 
905, this Court defined the word “residence” used in the 
Code provision as meaning 44 domicile”. 

Point 3. 

It is dear from our own decisions, that in order to be 
a legal resident of one State it is not necessary that a 
person have their place of abode in that State. In Rollings 
vs. Rollings, 60 App. D. C. 305, 53 Fed. 2d 917, the parties 
lived in Washington, D. C. but continued to regard West 
Virginia as their legal residence and were held residents 
of West Virginia; in Downs vs. Downs, 23 App. D. C. 381, 
at page 386, the Court said: 

“There is some reason to doubt whether the appellee, 
although long a sojourner in this District, and even 
having a family and a habitation here, had ever ob¬ 
tained a legal residence in the District in the sense 
of the law. He is a native of the State of Maryland, 
and there are indications in the record that he never 
abandoned his legal residence in that State. ...” 

In Stewart vs. Stewart, 52 App. D. C. 323, 286 Fed. 987, 
the husband and wife lived in the District of Columbia and 
then moved to Maryland and lived with the parents of the 
wife, although they paid their share of expenses. They 
were held to be still residents of the District of Columbia 
although at the time that the suit was filed the wife was 
still in Maryland. The Court said: 

4 4 In view of the foregoing circumstances, we think 
that the removal to Chevy Chase did not deprive the 
plaintiff of her legal domicile in the District of Co¬ 
lumbia. Nor did such a result follow from her con¬ 
tinued residence with her parents there since the sepa¬ 
ration, for it likewise has been but temporary in 
character, and due to the uncertainty of her affairs.” 

The case best on point for our purpose is Newrrwn vs. 
U. S., ex rd. FrizzeU, 43 App. 53. At page 61 the Court 
said: 
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“... A domicil once acquired is presumed to continue 
until it is shown to have been changed. Where a 
change of domicil is alleged, the burden of proving 
it rests upon the person making the allegation. To 
constitute the new domicil two things are indispens¬ 
able: First, residence in the new locality; and, sec¬ 
ond, the intention to remain there. The change can¬ 
not be made except facto et ammo. Both are alike 
necessary. Either without the other is insufficient. 
Mere absence from a fixed home, however long con¬ 
tinued, cannot work the change. There must be the 
animus to change the prior domicil for another. Until 
the new one is acquired, the old one remains... . 

“. . . It logically follows, however, that there may be 
a residence without the intention of establishing a 
domicil; but, without the intention, in conjunction with 
the residence, there is no domicil. And when a domi¬ 
cil is thus established, mere absence from it will 
not effect a change. ... In other words, residence may 
exist without establishing a domicil,— . . . Residence 
may be separated from the domicil, and the domicil 
still remain.” 

I 

Point 4. i 

Although the Court granted the prayers of the Appel¬ 
lant, which, in substance, declared that the word “resi¬ 
dence” meant “domicile”, and that Appellant could have 
lived in the State of Maryland and owned property there 
without that fact changing his residence from the District 
of Columbia to Maryland, yet the Court in its general 
charge instructed the jury to the contrary. 

In the special prayers of the Appellant which the Court 
granted, the Court told the jury that mere absence from 
the domicile, once established, would not change the legal 
residence, and that the word “lives” connoted a domi¬ 
cile; yet the Court, in its general charge, ignored the fact 
that this was the law and charged the jury differently. 

The Court granted the special instruction which in sub 1 
stance told the jury that in order to convict of perjury 
the Government must produce testimony of more direct 
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and positive character than is required to justify a verdict 
of guilty of any other offense; and that if the Appellant’s 
answer to the question was legally truthful, he could not 
he guilty of perjury; yet in his general charge the Court 
instructed the jury differently. 

To be more specific, with reference to the charge of the 
trial judge, the Court submitted the issue to the jury by 
reviewing the charges of the Government and the stipula¬ 
tions made by the Appellant, and the statute involved, 
and said: “He (meaning the Appellant) merely denies 
that they were not true.” (Tr. 76) 

After a few more preliminaries the Court then told 
the jury; 

“. . . that in so far as the divorce statute is con¬ 
cerned, that the residence required does not necessar¬ 
ily mean the technical, legal domicil, but does mean 
that locality where the social life of the parties lived, 
and that locality where the greatest publicity will be 
given by litigation concerning his status.” (Tr. 77) 

The Court further, in its instructions to the jury, said: 

“The issue remaining for you to determine is whether 
or not you believe that the Defendant left the District 
of Columbia and took up his residence, a bona fide 
residence, in the State of Maryland. 

“He was asked the question where did he live, which, 
as I see it, connotes a place of abode.” 

Our further objection to the Court’s charge is its gen¬ 
eral tenor and the fact that he gave a different measure 
of burden of proof than that required in the special 
granted instruction. The Court did not read the instruc¬ 
tions for the reason that counsel for Appellant read them 
to the jury in his argument, and counsel admits that the 
Court informed him before he read said instructions, that 
if he read the same the Court would not repeat them. 

We make no point that the Court did not read the in¬ 
structions, but we do think that the reference by the 
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Court to these five prayers nullified the effect thereof, for 
the Court said: 

“Now, those are all proper for you to take into con-' 
sideration, and it would have been proper for the court 
to have considered it in determining whether or not 
this plaintiff had qualified to file a divorce action in. 
the District of Columbia.” 

Counsel for Appellant desired to except to the charge 
before the jury retired, but the Court advised the counsel 
that it was not necessary to take exceptions any more 
under the new federal criminal rules. 

Throughout the record it will be noted that the Court, 
on many occasions, frankly stated that the issue was only 
whether or not the man told the truth when he answered 
the question, and the Court rejected counsel’s position 
that an answer might be legally truthful without being 
technically accurate. 

Point 5. 

The complaining witness in this case was Alva Rogers 
Conradi. 

An attempt to cross-examine her fully as to her bias, 
prejudice and the reasons for making this charge when 
she was not concerned about the divorce proceedings, was 
rejected by the Court. The Court limited the Appellant, 
in the cross-examination of the said witness, to: Who 
owned the house and who paid the rent, but specifically 
refused the attempt by the Appellant to prove that they 
(Appellant and complaining witness) were living together 
as man and wife. The reason why this was so important, 
we think, was obvious. If Appellant was committing acts 
which society finds objectionable, he certainly would not 
flaunt such conduct in the face of the people who knew 
him, particularly his employers or persons directly in 
charge of the work that he was performing. It was im¬ 
portant, we think, to have the picture correctly presented 
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to the jury. The Court was very adamant in its position 
and instructed counsel definitely that he would not allow 
any testimony of the situation between the parties. A 
tender of proof was made, and after said tender of proof, 
the Court said: 

“He either did live out there or he did not live out 

there, Mr. Friedlander.” 

Counsel then suggested to the Court that it was a question 
of domicile, and the Court said: “No, it is not a question 
of domicil.” 


CONCLUSION. 

The Court should have directed a verdict of not guilty 
on the evidence, as there were no facts in dispute and it 
was only a question of law; and if the Court did not direct 
the verdict, in any event it should have correctly instructed 
the jury and should not have excluded pertinent and 
material evidence. 

The conviction should be reversed. 

> 

Mark P. Friedlander, 
Attorney for Appellant . 
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IN THE 

United States Court of Appeals ! 

Fob the District of Columbia Circuit. 


No. 10,041. 


Edgar C. McFarland, Appellant , 

v. 

United States of America, Appellee. 


Appeal from the United States District Court for the i 
District of Columbia, Holding a Criminal Court. 


JOINT APPENDIX. 


A Filed Oct 29 1948 

I 

Notice of Appeal. 

Edgar C. McFarland, 1321 “N” Street, N. W., Wash¬ 
ington, D. C. Mark P. Friedlander & Leroy A. Brill, Rm. 
502 Hill Bldg., Washington, D. C. Offense Perjury (Title 
22, Sec. 2501, D. C. Code (1940)) Date of judgment Octo¬ 
ber 29, 1948. 


Edgar C. McFarland, 

. Edgar C. McFarland 

Appellant. 

Friedlander and Brill, 

By: Mark Friedlander, 

Attorney for Appellant. 


Date October 29, 1948. 
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Grounds of Appeal 

Appellant states as his grounds of appeal that the Court 
erred in overruling a motion for a verdict of acquittal at 
the conclusion of all the evidence in the case. 

The basis for said motion for acquittal was that the 
said Appellant had made statements which were legally 
true, and such statements cannot be the subject of perjury. 

B Filed Oct 29 1948 

Form of Clerk’s Statement of Docket Entries to Be 
Forwarded Under Buie IV. 




L Indictment for Perjury filed June 14, 1948. 

2. Arraignment June 21, 1948. 

3. Plea to indictment Plea Not Guilty June 21, 1948. 

4. Motion to withdraw plea of guilty denied., 19.. 

5. Trial by jury, October 20, 1948. 

6. Verdict or finding of guilt Verdict—Guilty as indi¬ 
cated. October 20, 1948. 

7. Judgment—(with terms of sentence) 8 Months to 24 
Months Judge Curran entered October 29, 1948. 

8. Notice of appeal filed October 29, 1948. 

Date October 29, 1948. 

Attest Harry M. Hall, 

Cleric. 

By: Margaret L. Boswell, 

Deputy Clerk. 


% 





► 


3 


84 Filed in Open Court. Jun 14 1948 

Indictment. 

i 

District Court of the United States 

Fob the District of Columbia | 

Holding a Criminal Term 

i 

April Term, 1948 

Criminal No. 708-48 i 

Grand Jury No. 539-48 
Perjury (22-2501 D. C. Code) 

The United States of America 
v. 

Edgar C. McFarland 

The Grand Jury charges: 

That on the 10th day of December, 1946, within the Dis¬ 
trict of Columbia, there was pending in the District Court 
of the United States for the District of Columbia, a certain 
civil action case entitled Edgar C. McFarland versus 
Alta L. McFarland, the said case being Civil Action No. 
32143, wherein the said Edgar C. McFarland was asking 
for a divorce from the said Alta L. McFarland. 

That on the said 10th day of December, 1946, within the 
District of Columbia, and in the District Court of the 
United States for the District of Columbia, and before the 
Honorable Richmond B. Keech, a Justice of the District 
Court of the United States for the District of Columbia, 
the said case was heard and that at the said trial one 
Edgar C. McFarland was called as plaintiff and witness 
in the case. 

That the said matter was a case in which the law author¬ 
ized an oath to be administered to the said Edgar C. Mc¬ 
Farland; that the said District Court of the United States 
for the District of Columbia was a competent tribunal be- 
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fore which an oath might be administered to the said 
Edgar C. McFarland, and the said Richmond B. Keech, 
a Justice of the District Court of the United States for 
the District of Columbia, was a competent officer and per¬ 
son before whom an oath might be administered to the said 
Edgar C. McFarland; and one Harry Dertzbaugh was a 
Deputy Clerk of the District Court of the United States 
for the District of Columbia, and was authorized 
85 by law then and there to administer an oath to the 
said Edgar C. McFarland. 

That at the time and place aforesaid, and at the trial 
aforesaid, the said Harry Dertzbaugh, a Deputy Clerk of 
the District Court of the United States for the District of 
Columbia, duly administered to the said Edgar C. McFar¬ 
land an oath, and he, the said Edgar C. McFarland took 
his oath that he, the said Edgar C. McFarland, in the case 
and matter then and there on trial, would testify and de¬ 
clare truly and that the testimony which he, the said Edgar 
C. McFarland, should and would give in the case then 
and there on trial, should and would be the truth, the 
whole truth and nothing but the truth. 

That it then and there became and was a material mat¬ 
ter, question and subject of inquiry whether the said Edgar 
C. McFarland was a resident of the District of Columbia. 

That having taken his oath as aforesaid, to tell the 
truth, the whole truth and nothing but the truth, he, the 
said Edgar C. McFarland, on the said 10th day of Decem¬ 
ber, 1946, and at the District of Columbia aforesaid, and 
at the trial aforesaid, in the District Court of the United 
States for the District of Columbia, and in the case and 
matter aforesaid, falsely and contrary to said oath, did 
knowingly, wilfully and feloniously state, declare and tes¬ 
tify in substance and effect as follows: 

“Q. Where do you live, Mr. McFarland? A. 1321 
N Street, N. W., sir. 

Q. In Washington? A. That is right. 

Q. How long have you lived there? A. About ten 
years, sir. 


Q. At the same address? A. That is right, sir. 

Q. Continuously for the ten years next before this? 

A. Yes, sir.” 

86 Whereas, in truth and in fact, the said Edgar C. 

McFarland had not resided at 1321 N Street, N. W;, 
Washington, D. C., continuously for the past ten years. 

That at the time and place aforesaid, the said Edgar C. 
McFarland having taken an oath before a competent tri¬ 
bunal, officer and person, in a case in which the law 
authorized such an oath to be administered, that he, the 
said Edgar C. McFarland, would testify and declare truly, 
. did unlawfully, feloniously, corruptly and knowingly de¬ 
clare and state material matters which were not true and 
which he, the said Edgar C. McFarland, did not then and 
there believe to be true, and thereby then and there did 
co mmi t the crime of perjury. 


87 Monday, June 21, 1948. 

Plea. | 

Come as well the attorney of the United States, as the 
defendant in proper person, according to his recognizance, 
and by his attorney, Terry A. Brill, Esquire; whereupon 
the defendant being arraigned upon the indictment, the 
reading whereof he specifically waives, pleads not guilty 
thereto, and for trial puts himself upon the country and 
the Attorney of the United States doth the like. 


88 Filed Oct 20 1948 ! 

Defendant’s Prayer No. 1. 

The Court instructs the jury that the word “residence”, 
as used in the indictment, means “domicile”. A domicile, 
under the divorce law, is that place wherein a person per¬ 
manently resides with the intention so to do, and each case 
must rest upon its facts and circumstances and the whole 
course of the resident’s conduct and the background of 
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his life; and if such facts indicate his intention to make 
the District of Columbia his permanent place of legal resi¬ 
dence, it does not matter that for a period of time he 
actually subsisted or lived in a different place. 


89 Defendant’s Prayer No. 2. 

The Court instructs the jury that the fact that De¬ 
fendant may have lived in the State of Maryland and even 
owned property there would not change his domicile from 
the District of Columbia unless he intended so to change 
it, and made clear such intention by his conduct. 


90 Defendant’s Prayer No. 3. 

The Court instructs the jury that there may be an actual 
residing without the intention of establishing a domicile, 
and without the intention in conjunction with the resi¬ 
dence, there is no domicile; and when a domicile is once 
established, mere absence from it will not effect the change; 
or more briefly stated, residence may exist without estab¬ 
lishing a domicile. In fact, the residence may be separate 
from the domicile, but the domicile will still remain. 


91 Defendant’s Prayer No. 4. 

The Court instructs the jury that the evidence given 
by the Defendant in response to a question of where he 
lived requires a definition by the Court of the word ‘ ‘lives”. 
The Court therefore instructs the jury that the word 
“lives” connotes a domicile, and the word is equivalent to 
“has a domicile”. 


92 Defendant’s Prayer No. 5. 

The Court instructs the jury that not only must the 
Government, in order to convict of perjury, produce testi¬ 
mony of a more direct and positive character than is re- 
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quired to justify a verdict of guilty of any other offense, 
but if the defendant’s answer to the question was legally 
truthful, he cannot be guilty of perjury. 


93 Wednesday, October 20, 1948. 

9 i 

Verdict of the Jury. 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance, 
and by his attorney, Mark Freelander, Esquire; where¬ 
upon the jurors of the regular Petit Jury panel serving in 
Criminal Court No. Two being called, are sworn upon their 
voir dire; and thereupon comes a jury of good and lawful 
persons of the District of Columbia, to-wit: 


Elizabeth Stamp 
Helen H. Joyner 
Charles F. Hayden 
Bennie R. Goodman 
Henry C. Gilly 
Edward E. Franklin 


Sarah B. Clanton j 
Carlin J. Brown ! 
Agnes E. Bradley 
Raymond D. Bigelow 
Clara M. Beall 
Richard Arendes 


who being sworn to well and truly try the issue joined 
herein, upon their oath say that the defendant is guilty 
in manner and form as charged in the indictment; where¬ 
upon the defendant is committed to the Washington Asy¬ 
lum and Jail; and thereupon bond is fixed by the Court in 
this case at $1500.00. 

• • • • • • • • • I • 

94 Filed Nov 2 1948 I 

Judgment and Commitment. 

On this 29th day of October, A. D., 1948, came the attor¬ 
ney for the government and the defendant appeared in 
person and by counsel, L. A. Brill, Esquire. 

It is adjudged that the defendant has been convicted 
upon his plea of not guilty and a verdict of guilty of the 
offense of Perjury, as charged, and the court having asked 
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the defendant whether he has anything to say why judg¬ 
ment should not be pronounced, and no sufficient cause to 
the contrary being shown or appearing to the Court, 

It is adjudged that the defendant is guilty as charged 
and convicted. 

It is adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of Eight (8) 
Months to Twenty-Four (24) Months. 

It is ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Mar¬ 
shal or other qualified officer and that the copy serve as 
the co mmit ment of the defendant. 

Edward M. Cueran, 
United States District Judge. 


Excerpts from Testimony and Proceedings. 
8 Dorothy P. Black 


Direct examination 
By Mr. Conliff: 

Q. State your full name, please, Miss Black. A. Doro¬ 
thy F. Black. 

Q. And where do you live, Miss Black? A. 1321 N 
Street, Northwest. 

Q. And how long have you lived at 1321 N Street, North¬ 
west? A. Fifteen years. 

Q. What year did you first go there, if you recall? A. 
About 1935. 

Q. Do you know the defendant in this case, Edgar Mc¬ 
Farland? A. Yes, I do. 

Q. How long have you known him? A. I guess I have 
known him about ten years. 

Q. What sort of premises are 1321 N Street, Northwest? 
A. It is a rooming house. 

9 Q. And who runs the rooming house? A. I do. 




Q. And how long have you run it? A. Three 
years. 

Q. When did you start running it? A. Eight after my 
mother died. 

Q. Do you recall the date approximately? A. April 8, 
1946. 

Q. And who ran the rooming house prior to April 8 of 
1946? A. My mother. 

Q. Did the defendant Edgar McFarland ever live at 
your rooming house at 1321 N Street, Northwest? A. Yes, 
he did. 

Q. When? A. Well, as far back as I can remember, he 
lived there until about 1940. 

The Court: He lived there until 1940? 

The Witness: Yes. 

i 

By Mr. Conliff: 

Q. How far back would you say that was? A. I guess 
he lived there about three years. 

Q. Prior to 1940? A. Yes. 

Q. And do you know where he lived after 1940? 
10 A. No, I don’t. 

Q. Did he ever live at your rooming house at 1321 
N Street, Northwest, after 1940? A. Well, he could come 
in. He always had a key. He was always welcome to come 
in and stay there. 

Q. Did any of his relatives live there? A. Yes. 

Q. Who? A. His brother. 


Q. Has the defendant Edgar McFarland paid any 
to you or your mother since 1940? 


rent 


Q. Did his brother pay rent? A. Yes, sir. 

Q. Did the defendant keep any clothes at these 
11 premises, 1321 N Street, Northwest? A. No, sir. 

Q. Did he ever stay overnight with his brother? 
A. Yes, sir. j 
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Q. How frequently? A. Oh, twice a week, sometimes 
three times a week. 


12 Q. Did he get mail there? A. Yes, sir. 


14 William Ztmdel 

Direct examination 
By Mr. Conliff: 

Q. Where do yon live, sir? A. Landover Hills, Mary¬ 
land. 

Q. How long have yon lived at Landover Hills, Mary¬ 
land? A. February, 1940. 

Q. Do yon occupy any elective office at Landover Hills, 
Maryland? A. Mayor. 

Q. How long have yon been Mayor? A. Since May, 
1945. 

Q. Do yon know the defendant in this case, 

15 Edgar McFarland? A. I do. 

Q. How long have yon known him? A. Approxi¬ 
mately six years. 

Q. And do yon know where Mr. McFarland lived during 
those six years yon have just described? A. On Varnnm 
Street. 

Q. Where is Varnnm Street? 

• ••••••••• 

A. Landover Hills. 

Q. Do yon know the address on Varnnm Street? 

The Court: Landover Hills? What state? 

The Witness: Maryland. 

The Court: And he lived there for six years, yon say? 
The Witness: May, 1941. 

The Court: From May, ’41, to the present time? 

The Witness: Until May, 1946. 
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By Mr. ConlrfF: 

Q. And do you know where he went after May, 1946, sir? 
A. No, I do not. 

Q. What sort of premises did he occupy, at premises 
7113 Varnum Street, Landover Hills, Maryland? A. I 
could not say for sure whether it was a frame bungalow 
or two stories, six-family. 

Q. Do you know whether he rented that property 
16 or whether he owned it? A. He bought it. 

Q. Do you know whether or not when he moved, in 
1946, what he did with the property? A. Sold it. 

Q. Do you know who he sold it to? A. I have a record 
in my pocket, if I can use it. j 

Mr. Conliff: Any objection, Mr. Friedlander? ! 

Mr. Friedlander: Certainly I have objection. I do not 
t hink it is material anyway. 

i 

• • • • • • • • • • 

• i 

l 

Cross-examination 

By Mr. Friedlander: 

Q. You are a Deputy U. S. Marshal? A. That is right. 

Q. And that means you are employed around the court¬ 
house here? A. That is right. j 

Q. Are you attached to the District Court? A. Munic¬ 
ipal Court. ! 


17 Q. You are the Mayor and therefore you have the 
list of voters at your fingertips, have you not? A. 

That is right 

• * • • • • # • •!• 

18 Q. Will you tell the Court and jury whether or 
not McFarland ever voted? A. What type of vot¬ 
ing, town voting or national? 

Q. Either one. A. He is not registered in any. 
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Robert Raymond Martin 


19 Direct examination 

By Mr. Conliff: 

Q. Your name, sir, is Raymond R. Martin! A. Robert 
Raymond Martin, sir. 

Q. Wbat is your occupation? A. Supervisor of mail 
and records section, U. S. Naval Gun Factory. 

Q. Do you have charge of the personnel records of the 
employees of the Naval Gun Factory? A. Yes, sir. 

Q. In pursuance to a subpoena, have you brought with 
you today the personnel record of an employee by the 
name of Edgar Charles McFarland? A. I have. 

Q. Is that record kept in the usual course of business 
by the Naval Gun Factory? A. Yes, sir. 

Q. Are they required to be kept? A. Oh, yes. 

Q. And who has supervision over them? A. Well, I 
do, for the custody of them. 


20 Q. What do your records show either as to the 
residence or the address of the defendant Edgar 
McFarland in the year 1941? A. Well, we maintain an 
address file. 

Q. Have you that with you today, sir? A. Yes. 


• ••••••••• 

j 

21 The Court: The issue in this case, Mr. Fried- 


lander, is very clearly whether or not this man testi¬ 
fied that he lived for ten years at a certain place, or 
whether, in fact, he did not. 

Mr. Friendlander: The legal residence? 

22 The Court: No, it is not. The only issue is where 
he lived. 

Mr. Friedlander: Well, that is not, of course, our posi¬ 
tion at alL 
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The Court: It may not be your position, but the Court’s 
position is that. 

Mr. Friedlander: I would like to argue the proposition. 

The Court: On this objection now which you have made, 
I overrule you, but I want you to bear in mind during the 
trial that as far as the Court is concerned, the issue is 
very clear on whether or not the man told the truth when 
he answered the question. 

We are not trying the divorce case to determine the 
legality of the residence. The only question is whether 
he told the truth when he said what he did when he testi¬ 
fied. | 

Mr. Friedlander: The reason I make this objection at 
this time is in order to preserve whatever rights we may 
have on this one question. 

The Court: Certainly. You do not have to take an 
exception, however, Mr. Friedlander. 

Mr. Friedlander: But I have to object, and so I do 
object to any testimony except as to the legal residence. 

The Court: Overruled. 

i 

By Mr. Conliff: 

Q. Does your file, sir, show the addresses in which 
23 the defendant lived? A. Yes, sir. 

Q. Does your file show that he lived at premises 
1321 N Street, Northwest? A. Yes, sir. 

Q. For what period? A. He lived at that address when 
he began work with us in 1938. We have a notification in 
1939 that the man moved to 2211 Minnesota Avenue, South¬ 
east. i 

Q. And who is that notification from? A. From Mr. 
McFarland. j 

Mr. Friedlander. So we will have no difficulty, that is, 
I presume, in the District of Columbia? 

The Witness: Yes, sir. 

The Court: Minnesota Avenue, D. C., in what year? 
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The Witness: 1939, October 11. 

The Court: All right. 

By Mr. Conliff: 

Q. Then was there any other change of address subse¬ 
quent to that date, sir? A. Yes, sir. Then we have a noti¬ 
fication on June 10, 1941, change of address to 7113 Var- 
num Street, Landover Hills, Maryland. 


24 Q. Are there any subsequent changes of address? 

A. Yes, sir. 

Q. When? The date, and where. A. This address card, 
we have one notification in November, ‘46, to Derwood, 
Maryland. 

Q. How do you spell that Derwood? A. D-e-r-w-o-o-d. 

Q. What is the present address you have of the defend¬ 
ant ? A. We still have this same address, so far as we 
know. 


Cross-examination 

By Mr. Friedlander: 5 

Q. Now, you have in your hand a card which I would 
like to offer in evidence. 

The Court: You can put it in if you wish, but that last 
sentence on there about the legal residence being Washing¬ 
ton, D. C., is of no value, because the Gun Factory cannot 
determine that. All that card shows is a change, but it 
does not show the dates of the changes. 

25 Mr. Friedlander: It shows no change of legal resi¬ 
dence, which becomes important from our point of 

view. 


26 Q. But you do have, when they first are employed, 
you take their legal residence? A. That is right. 
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Q. Is this a Civil Service employment job? A. Oh, yes. 
Q. And that becomes important, does it? A. Yes, sir. 


Q. Now, the change of address that yon take is a change 
so that yon will be able to get in touch with the man if 
you need him? A. That is right, sir. 

Q. In other words, you want to know where they are? 
A. Yes, sir. 


Re-direct examination 


By Mr. Conliff: 

Q. With reference to this card, the bottom line says, 
* 1 Legal residence.” 

Where does that information come from, sir? 
27 A. That came from his original application. 


Mr. Conliff: If the Court please, at this time I am calling 

attention to a sheet of paper dated February 23, 1938- 

Whose handwriting is that in? 

The Witness: That is the employee’s handwriting, sir. 
Mr. Conliff (continuing): In which he indicates that his 
legal residence is Washington, D. C. 

28 Q. Now, just to be certain I am correct, sir, De¬ 
cember 15, 1937 indicates a legal residence to be 

29 Massachusetts? A. That is right. I 

Q. And February 23 of 1938 the defendant indi¬ 
cated that the District of Columbia was his legal resi¬ 
dence? A. Yes, sir. ! 


Q. And then I believe you said on June 10, 1941, he 
moved from the Minnesota Avenue address to Landover 
Hills, Maryland. 
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Has he ever given an address in the District of Columbia 
since June 10, 1941? A. The record does not show it. 

• •••••••• • 

30 Dennis A. McGr&w 

Direct examination 
By Mr. Conliff: 

Q. State your full name, please, sir. A. Dennis A. Mc- 
Graw. 

Q. And what is your occupation, sir? A. Deputy Col¬ 
lector of Internal Revenue. 

Q. Where? A. Washington Division of the Maryland 
District. 

Q. Pursuant to a subpoena issued by this Court, sir, 
have you brought with you certain federal income tax re¬ 
turns of one Edgar McFarland? A. I have. 

Q. For what year? A. ’42, ’3, ’4, and ’5,1 believe. 


31 The Court: You are not trying to prove in a 
1 divorce suit that the man’s residence is still the 
District of Columbia and therefore you have got to show 
residence. 

We are not trying a divorce case. The only thing we are 
trying is did he tell the truth under oath. 

Mr. Friedlander: Of course I disagree with your Honor 
oh that. 


Q. And what address did the taxpayer, Edgar C. Mc¬ 
Farland, give on those returns for each of the years? A. 

For ’42, 7113 Varaum Street, Landover Hills, 
32 Maryland. 

Q. for ’43, what? A. 7113 Varaum Street, Land- 
over Hills, Maryland. 

Q. For ’44? A. 7113 Varaum Street, Hyattsville, Mary¬ 
land. 






IT 


Q. And for ’45, sir? A. ’45 is 7113 Vamum Street, 
Hyattsville, Maryland. 


37 Alva Conradi 

I 

I 

Direct examination 
By Mr. Conlrff: 

38 Q. At any time did yon live in a community known 
as Landover Hills, Maryland? A. Yes, sir. 

Q. At what address in Landover Hills did you live in 
May, 1945? A. 7201 Buchanan Street, Landover Hills, 
Maryland. j 

Q. Did you ever move to another address in Landover 
Hills? A. Yes, sir, I had to find another place to live. 

Q. And what was that address? A. 7113 Varnum Street, 
Landover Hills, Maryland. 

Q. And who else lived at 7113 Varnum Street, Landover 
Hills, Maryland, at the time you moved there? A. At the 
time I moved there? 

39 Q. Yes. A. Mr. McFarland, myself, and my son. 
Q. And what date did you move there? A. Sep¬ 
tember, 1945. 

Q. And how long did you stay there? A. Approximately 
May, 1946. j 

Q. And did Mr. McFarland live there the whole period 
that you lived there? A. Yes, sir. I rented from him, 

Q. And how often would you see him? A. Every day. 

Q. Do you know where he slept? A. Yes, sir. He slept 
there. 

Q. And would he sleep there every night during the week 
or would he be away a portion of the time? A. He was 
never away except to work. He slept there every night. 
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Cross-examination 

By Mr. Friedlander: 

40 Q. When yon met Mr. McFarland, yon were not 
married, were yon? 

Mr. Conliff: I object, if the Conrt please. 

The Conrt: I sustain the objection. It would not make 
any difference whether she was married or not. 


Q. When yon met Mr. McFarland, was your relationship 
a normal relationship T 

Mr. Conliff: May we approach the bench, if the Court 
please? 

The Court: I will sustain an objection to that. 

Mr. Friedlander: I think we have to go into that. 

The Court: Don’t come up here. I have made my ruling 
on it. 

Mr. Friedlander: Does your Honor want to hear any¬ 
thing? 

The Court: Not about whether there was any normal 
relation between a witness and the defendant in this case. 

Mr. Friedlander: I want to show- 

The Court: Don’t tell me what you want to show in the 
presence of this jury. 

Mr. Friedlander: That is why I want to come to the 
bench. 

The Court: Very well 

41 (Counsel for both sides approached the bench and 
conferred with the Court, in a low tone of voice, as 
follows:) 

Mr. Friedlander: The situation that we intend to prove 
is that the address given by these papers was the address 
of this lady, and McFarland was living there, and that 
while he was living there he maintained because of the fact 
that they were not married, he maintained an address 
in the District of Columbia, and the address in Mary¬ 
land— 
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The Court: She said she rented from him. 

Mr. Friedlander: I don’t know, but I am entitled to ex¬ 
amine into that. j 

The Court: You can ask her, but we are not going to 
try this witness now. Don’t you think for one minute 
we are. 

Mr. Friedlander: I think we have to in this case. 

Mr. Conliff: May I make a statement, if the Court please? 

The Court: Yes. 

Mr. Conliff: I think it is proper, if the defendant im¬ 
pugns the relationship between this witness and the de¬ 
fendant, I can then show what she knows about the de¬ 
fendant in connection with other marital activities he had. 

Mr. Friedlander: She is very bitter, I want to show her 
prejudice and hate at this point. 

The Court: All she testified, that he lived out 
42 there and she stayed there. What is bitter about 
that? 

Mr. Friedlander: She testified that he never stayed in 
the District of Columbia a single time, and Miss Black 
said he was there two or three nights a week. 

The Court: I know. ! 

Mr. Friedlander: I want to show that this witness is 
prejudiced, and she is the complaining witness, and what 
interest could she possibly have in complaining about this. 

Mr. Conliff: Yes, and she is also a complaining witness 
against him in Maryland. 

Mr. Friedlander: I know all about that case. 

Mr. Conliff: I want to bring that up, then. 

Mr. Friedlander: You do and we will get into a lot J3he 
made a false charge that he shot her. 

Mr. Conliff: It is still pending. j 

Mr. Friedlander: It is not She won’t even go out there 
and prosecute him. 

I have the police officer to come out here and say she 
shot herself and blamed him. 


! 
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The Court: You can find out the facts and you can ask 
her who owned the house, who paid the rent, and put him 
on to contradict it, but this business of putting her there 
living with him, I am not going to let that in. 

Mr. Friedlander: All right. I will ask the questions, 
then, and your Honor can rule. 

• •••••••• • 

43 Q. Will you tell us, did there come a time when 
you moved to another address? A. Yes, sir. 

44 Q. And what was that address? A. Derwood, 
Maryland. 

Q. Derwood, Maryland? A. Yes, sir. 

Q. Who owned that property? A. I owned it and Mr. 
McFarland owned it. 

Q. Who lived at that house? A. Myself, my mother, and 
my son, and Mr. McFarland. 

• •••••••• * 

45 Q. I show you a check and ask you if that is your 
signature on the bottom (indicating). A. It doesn’t 

look like my signature. I wouldn’t think it was. That 
looks like my—no, that doesn’t look like mine. 

Q. Now, you were asked the direct question whether or 
not that was your signature. A. I don’t think it is. 

Q. Can you say yes or no? A. Well, unless I didn’t know 
what I was doing, or something, it is not mine. 


47 Q. Did you sign that name on the bottom as the 
maker of that check, the one at the bottom, and let 
me point to you where it is, the last line on the bottom, 
which is written “Thelma McFarland”; didn’t you write * 

that? A. I don’t think I did. 

Q. Now, ,you would know whether or not you did 
wouldn’t you? A. Well, you certainly got a check here 
with my name on the top. 

Q. I am asking you whether you did not sign your name 
at the bottom. A. Bottom? No, I didn’t sign my name. 





21 


! 
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Q. Didn’t you sign “Thelma M. McFarland” at the bot¬ 
tom? A. No. 


49 Mr. Friedlander: May I ask for a direct answer 
on whether or not yon wrote “Thelma McFarland” 
on the bottom of that check? 

Mr. Conliff: I object, if the Court please. 

The Court: I sustain the objection. j 


50 The Court: I thought she said she did not, that 
it was not her signature. 

Mr. Friedlander: No, I don’t think she did. I just want 
to be sure she said that. 

The Court: Did you sign that check on the bottom of 
it? 

The Witness: Not that I know of, sir, not on the bot¬ 
tom, no. 


51 Q. I want to ask you whether or not there came 
a time after the property was sold, or while it was 
being sold, where you had some dispute or trouble with 
Mr. McFarland in relation to money, the proceeds from 
this house? A. Mr. McFarland was trying to take my in¬ 
terest away in the house. He tried to force me to turn 
it over to him. There was a dispute. 

Q. I cannot hear you. , A. He was trying to force me 
to turn my interest over to him. 

Q. And as a result there was some disagreement be¬ 
tween you? You had some trouble? A. Not just as a re¬ 
sult of that; no. 

Q. Did there come a time when you came to the District 
Attorney in the District of Columbia to complain about this 
divorce proceeding? A. Yes, sir, because I had been 
held- i 

Mr. Conliff (interposing): Tf the Court please, I object. 
All of this is irrelevant 
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The Court: I cannot see, Mr. Friedlander, where it is 
relevant We cannot try this other matter. 

Mr. Friedlander: It is very important, if your 

52 Honor please. The Government puts a witness on 
the stand and they say that she is here to tell us 

the truth and the facts. 

The Court: On the question of whether he lived in Land- 
over Hills, yes. That is the question. 

Mr. Friedlander: That is not the only question, your 
Honor. There are a number of things she has testified 
to. 

If your Honor please, I am going to say this, and of 
course I have to take the Court’s ruling, but if I do not 
agree with the Court, why, I just don’t. 

The Court: That is perfectly all right. If you don’t 
agree with the Court, you won’t be the first one that did 
not agree with me. 

Mr. Friedlander: The reason why I think it is impor¬ 
tant is because I want to show that here is a lady with¬ 
out any reason to interfere in a divorce proceeding. She 
was not a party to it She had no interest in it. Her 
method of punishment is this, and she went to this extreme 
to get back at him because she was made at him on some¬ 
thing else, and I am entitled to show that, sir. 

The Witness: No, sir, I didn’t. 

The Court: Just a minute. ... , 

The Witness: May I tell him why? 

The Court: Just a minute. 

I am not going to get into any other lawsuit. There is 
only one before me. Not the divorce action, and not 

53 any argument that she has had with Mr. McFar¬ 
land. The Government put her on the stand to 

testify that during certain periods of the year she lived 
at a certain house in Varaum Street, Landover Hills, Mary¬ 
land. Also there came a time when they moved to another 
house in Derwood, Maryland, and that she and her mother 
and child and Mr. McFarland lived there; because of the 
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questions that were asked in the divorce suit which Mr. 
McFarland answered that he lived for ten years next pre¬ 
ceding the time he had testified, in the District of Co¬ 
lumbia. 

Now, I am not going to try the other lawsuit, Mr. Fried- 
lander, and as you have brought out that they had a dis¬ 
agreement over the selling of or the disposition of the 
property and that she came to the District Attorney’s 
office and she made a complaint, I think that is about as 
far as we can go. 

Mr. Friedlander: I am forced to disagree, if your Honor 
please, and submit this: 

First of all, the issue is oversimplified by the Court. 
The issue is one of legal domicile. We have a witness 
who has testified to certain facts, and we are entitled to 
show that she is prejudiced and is full of hate. 

The Witness: Or fright, you mean. 

The Court: Now, you don’t have to go through all 
this. | 

54 The Witness: Well, make him stop. ! 

The Court: You don’t have to go through all this, 
and I have ruled once, and I don’t want you to mention 
it again, about this affair these two people had. 

The Witness: We didn’t have an affair. 

Mr. Friedlander: I am speaking now about the argu¬ 
ment which developed in the payment to her of a certain 

i 

sum of money. 

The Court: I am not going to try that, Mr. Friedlander, 
and I am not going to try this witness. 

The one on trial is the defendant, and the only issue— 
and I have told you once—is whether or not he told the 
truth when he testified before Judge Keech that he lived 
ten years in the District of Columbia, and it is up to the 
Court to instruct the jury on this question of living. 

You have a good argument if you were trying the divorce 
suit, on whether or not he was a resident of the District 
of Columbia. 
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Mr. Friedlander: I must make a tender of proof. 

The Court: Now, don’t disagree with me again. You 
have told me that twice. 

Mr. Friedlander: I want to make a tender of proof, that 
is alL 

The Court: Well, come to the bench, then. 

Mr. Friedlander: Yes, sir. 

55 (Counsel for both sides approached the bench and 
conferred with the Court, in a low tone of voice, 

as follows:) 

Mr. Friedlander: I propose to prove by this witness in 
the examination of the witness that she and McFarland 
lived together as man and wife in certain section of Mary¬ 
land, and during this period there was some difficulties 
between them, and it became necessary to sell the house 
in Derwood, Maryland, where they lived. As a result of 
that, they had a disagreement. After the disagreement 
was adjusted, by the payment to her of twenty-five hun¬ 
dred dollars, and the payment to McFarland of two thou¬ 
sand, seventy-one dollars and eighty-three cents, out of 
the sale of the property, she indicated a great hatred for 
McFarland and she came to the District Attorney and told 
this story about the divorce case, although she had been 
instrumental in causing him to make the statements he 
made. 

Now, that is what we want to object to. 

The Court: All right, you have made your proffer and 
I cannot see how I can possibly admit it. 

He either did live out there or he did not live out there, 
Mr. Friedlander. 

Mr. Friedlander: It is a question of domicile, your 
Honor. 

The Court: No, it is not a question of domicile. 

Mr. Friedlander: Well, those cases say that, if 

56 your Honor please. 

The Court: Our Court of Appeals says it is not 
domicile. 
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Mr. Friedlander: I have a case in the Court of Appeals. 
The Court: Yes, the Downs case. 

Mr. Friedlander: A case in which they go so far as to 
say yon can live in one place and be domiciled in an¬ 
other. j 

The Court: I know, bnt the question—I am not to de¬ 
termine that—the question before me is whether he told 
the truth when he testified. 

Mr. Friedlander: If he told the legal truth- 

The Court: The only purpose for that is for Judge Keech 
to determine. That was up to him to decide whether or 

not he was at a bona fide residence in the District of Co- 

! 

I 

lumbia, in order to qualify for the suit. But I don’t go 
into that. 

Mr. Friedlander: These decisions I would like to argue. 
The Court: That is a question of law for you to argue. 
Mr. Friedlander: Yes. I would like to present them, 
because I have spent some time on them, and I do have 
some cases directly in point. 

The Court: You will have an opportunity to argue them, 
but you have made your proffer and I have ruled that out, 
and you have an exception. 

Mr. Friedlander: Yes, sir. 

(Counsel returned to the trial table.) 

Mr. Friedlander: No further questions. 


57 Mr. Conliff: The Government will rest at this 
time, if the Court please. 

• • *••••••:• 
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64 William N. Thibeault 

Direct examination 


By Mr. Friedlander: 

• • •••••••• 

Q. And where did he live? A. Well, when I used 
65 to drive him back home, he nsed to live right out 


Fourteenth Street near M Street. I used to see his 
car and leave him off there, and then I would drive on 
home. He told me used to live on M Street. I have for¬ 
gotten the number. 

• • •••••••• 

Q. Did there ever come a time when you met a Mrs. 
Conradi? A. Yes. 

• • •••••••• 

A. Well, when they first came to my house, he brought 
—Mr. McFarland brought her over and he said, “Meet 
the future Mrs. McFarland. ’ ’ 


68 Q. But he did tell you where he lived? A. Well, 
he told me that he did live over here off Fourteenth 
Street, on M Street Quite often I used to drive him back 
when he would call on me, and after the evening, why, 
I always take a ride every evening, I would get him in my 
car and I used to see his car right near there, so I would 
say, “That’s enough, close enough for me, Mac.” And I 
would turn around and go back and he would say good¬ 
night and that was all. 


69 A. No, no, no. I have done it several times after 
that Not only in ’39; since that. Even lately, 
even in the past year I have done the same thing. 

• • •••••••• 
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71 Charge to the Jury. 

The Court (Curran, J.): Ladies and gentlemen of the 
jury, the defendant in this case, Edgar C. McFarland, is 
charged in an indictment which alleges that on the 10th 
day of December, 1946, within the District of Columbia, 
there was pending in the District Court of the United 
States for the District of Columbia, a certain civil action 
case entitled Edgar C. McFarland versus Alta L. McFar¬ 
land, the said case being Civil Action No. 32,143, wherein 
the said Edgar C. McFarland was asking for a divorce 
from the said Alta L. McFarland, which allegation the de¬ 
fendant by stipulation admits. 

The indictment further charges that on the said 10th 
day of December, 1946, within the District of Columbia, 
and in the District Court of the United States for the Dis¬ 
trict of Columbia, and before the Honorable Richmond 
B. Keech, a Justice of the District Court of the United 
States for the District of Columbia, the said case was 
heard and that at the said trial one Edgar C. McFar¬ 
land was called as plaintiff and witness in the case, which 
allegation the defendant by stipulation admits. 

The indictment further charges that the said matter was 
a case in which the law authorized an oath to be admin¬ 
istered to the said Edgar C. McFarland; that the 

72 said District Court of the United States for the 
District of Columbia was a competent tribunal be¬ 
fore which an oath might be administered to the said 
Edgar C. McFarland, and the said Richmond B. Keech, 
a Justice of the District Court of the United States for 
the District of Columbia, was a competent officer and per¬ 
son before whom an oath might be administered to the 
said Edgar C. McFarland; and one Harry Dertzbaugh was 
a Deputy Clerk of the District Court of the United States 
for the District of Columbia, and was authorized by law 
then and there to administer an oath to the said Edgar C. 
McFarland, which allegation the defendant by stipula¬ 
tion admits also. 
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The indictment further alleges that at the time and 
place aforesaid, and at the trial aforesaid, the said Harry 
Dertzbaugh, a Deputy Clerk of the District Court of the 
United States for the District of Columbia, duly admin¬ 
istered to the said Edgar C. McFarland an oath, and he, 
the said Edgar C. McFarland took his oath that he, the 
said Edgar C. McFarland, in the case and matter then 
and there on trial, would testify and declare truly and that 
the testimony which he, the said Edgar C. McFarland, 
should and would give in the case then and there on trial, 
should and would be the truth, the whole truth and nothing 
but the truth, which allegation the defendant by stipula¬ 
tion admitted. 

The indictment further alleges that it then and there 

became and was a material matter, question and sub- 
73 ject of inquiry whether the said Edgar C. McFar¬ 
land was a resident of the District of Columbia. 

That having taken his oath as aforesaid, to tell the truth, 
the whole truth and nothing but the truth, he, the said 
Edgar C. McFarland, on the said 10th day of December, 
1946, and at the District of Columbia aforesaid, and at 
the trial aforesaid, in the District Court of the United 
States for the District of Columbia, and in the case and 
matter aforesaid, falsely and contrary to said oath, did 
knowingly, wilfully and feloniously state, declare and tes¬ 
tify in substance and effect as follows: 

“Question. Where do you live, Mr. McFarland? 

“Answer. 1321 N Street, N. W., sir. 

“Question. In Washington? 

“Answer. That is right 

“Question. How long have you lived there? 

“Answer. About ten years, sir. 

“Question. At the same address? 

“Answer. That is right, sir. 

“Question. Continuously for the ten years next be¬ 
fore this? 

“Answer. Yes, sir. ,, 
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Now, those questions and answers that are in the indict¬ 
ment that I have just read, the defendant by stipulation 
admits they were asked of him and answered by him at 
the trial. 

74 The indictment continues, that at the time and 
place aforesaid, the said Edgar C. McFarland hav¬ 
ing taken an oath before a competent tribunal, officer and 
person, in a case in which the law authorized such an oath 
to be administered, that he, the said Edgar C. McFarland, 
would testify and declare truly, did unlawfully, feloniously, 
corruptly and knowingly declare and state material mat¬ 
ters which were not true and which he, the said Edgar C. 
McFarland, did not then and there believe to be true, and 
thereby then and there did commit the crime of perjury. 

As you know, ladies and gentlemen of the jury, from 
your past experience, that this paper writing is the indict¬ 
ment, it is the charge of the allegation that the Govern¬ 
ment places against the defendant, each material part of 
which must be proved and proved beyond a reasonable 
doubt. | 

You know also that this defendant is presumed to be 
innocent and that presumption abides with him through¬ 
out the progress of the trial until it is overcome by evi¬ 
dence establishing his guilt beyond a reasonable doubt. 

I do not have to dwell very much on telling you what 
reasonable doubt is, because you have heard it time and 
time again during your experience as jurors. All I need 
to say in that respect is that understanding what a rea¬ 
sonable doubt is, if you have a reasonable doubt in this 
case as to the guilt of the defendant, you must re- 

75 solve that doubt in favor of the defendant and re¬ 
turn a verdict of not guilty. 

In this case, as in other cases, you are the sole judges 
of the facts, and the Court cannot be of any assistance to 
you whatsoever. It is for you to decide the weight that 
you will give the evidence as you have heard it from the 
witness stand and you should weigh carefully every fact 
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and every circumstance which has been submitted to you 
for your consideration. 

You have had an opportunity to see the witnesses on 
the witness stand, to observe their manner and deport¬ 
ment on the stand, the way in which they answered ques¬ 
tions propounded by counsel for both sides, the apparent 
interest or bias in the outcome of the trial, if any, and the 
intrinsic probability or improbability of the testimony as 
told by a particular witness or its harmony or incongruity 
with any other testimony that you may find to be estab¬ 
lished beyond a reasonable doubt. 

It is within your discretion, of course, to disregard in 
whole or in part the testimony of any witness whom you 
believe to have testified falsely about a fact which the 
witness could not reasonably have been mistaken. 

This is a prosecution under Section 2501 of Title 22 of 
the Code of Laws for the District of Columbia, which pro¬ 
vides as follows: 

“Every person who, having taken an oath or af¬ 
firmation before a competent tribunal, officer, or per¬ 
son, in any case in which the law authorized such 
76 oath or affirmation to be administered, that he will 
testify, declare, depose, or certify truly, or that 
any written testimony, declaration, deposition, or cer¬ 
tificate by him is subscribed as true, wilfully and con¬ 
trary to such oath or affirmation states or subscribes 
any material matter which he does not believe to 
be true, shall be guilty of perjury.” 

Now, ladies and gentlemen of the jury, as the Court 
has told you, the defendant has admitted that there was 
a case pending of McFarland versus McFarland; that he 
was administered an oath by a competent officer; that he 
testified and he answered certain questions. 

He merely denies that they were not true. 

The Court, of course, had to determine in that case 
where the plaintiff was a resident, because the law pro- 


% 
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vides in Section 401 of Title 16 that no decree of nullity 
of marriage or divorce shall be rendered in favor of any¬ 
one who has not been a bona fide resident of the District 
of Columbia for at least one year next before the appli¬ 
cation thereof, and no divorce shall be decreed in favor 
of any person who has not been a bona fide resident of the 
said District for at least two years next before the appli¬ 
cation thereof for any cause which shall have occurred 
out of the said District and prior to the residence therein. 

I have granted five prayers which counsel has 

77 read to you on the question of where a person lives, 
where they were a resident, and their domicile.! 

Now, those are all proper for you to take into consider¬ 
ation and it would have been proper for the Court to con¬ 
sider it in determining whether or not this plaintiff had 
qualified to file a divorce action in the District of Co¬ 
lumbia. 

We talk about residence, we talk about places of abode, 
where we live, and domicile, and they are practically all 
synonymous insofar as the case is concerned. 

When a person changes his domicile, as has been told 
you, two things are necessary. That there is a residence 
in a new locality, plus the intention to remain there, j 

You are instructed, of course, that insofar as the divorce 
statute is concerned, that the residence required does not 
necessarily mean the technical, legal domicile, but does 
mean that locality weher the social life of the parties 
lived, and that locality where the greatest publicity will 
be given by litigation concerning his status. 

The Government contends, ladies and gentlemen of the 
jury, that the defendant was not a resident of the Dis¬ 
trict of Columbia, nor was he domiciled in the District of 
Columbia, but that he had a change of residence, and his 
intention changed also, and that he moved his personal 
effect and his belongings and everything else out to 

78 the State of Maryland where he purchased a home 
and where he remained and where he never did re- 


j 

i 
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turn, from while the divorce suit was pending and when 
this indictment was filed. 

On the question of determining a man’s intention, ladies 
and gentlemen of the jury, you may take into considera¬ 
tion what he does in order to help you to decide; in order, 
there are certain factors that come into the case which 
would help you in coming to a conclusion as to what his 
intention was. 

You can take into consideration where he actually was, 
whether or not be actually purchased the house, whether 
or not he moved his property and his belongings from the 
District into Maryland, whether or not he paid rent in the 
District house or not, how often he visited the District 
house, whether he had a key to the house, and what he 
did when he was in the State of Maryland. 

Perjury is committed when one states contrary to his 
oath any material matter which he does not believe to be 
true. While the assignment of perjury on which a con¬ 
viction is asked must be a matter which was material to 
the issue, tending to prove a fact bearing on such issue, the 
materiality need not be immediate. It is sufficient if the 
false testimony given gives weight to or detracts from 
the testimony as to the material facts in issue. 

The Court instructs you as a matter of law that the 
testimony of residence, of domicile, was material 
79 to the divorce issue because the Court had a right 
to know whether or not the plaintiff had qualified 
to file his suit in the District of Columbia for a divorce. 

So that I am instructing you now, as a matter of law, 
that the questions propounded in the divorce proceedings 
were pertinent and material to the issue. 

The issue remaining for you to determine is whether or 
not you believe that the defendant left the District of 
Columbia and took up his residence, a bona fide residence, 
in the State of Maryland. 

He was asked the question where did he live, which, as 
I say, connotes a place of abode. 
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And if you believe, and believe beyond a reasonable 
doubt, ladies and gentlemen of the jury, that the defend¬ 
ant bad moved to the State of Maryland, with the inten¬ 
tion of residing permanently in the State of Maryland, 
and had given up his place of abode in the District of 

► Columbia, he then would be domiciled in the State of 

Maryland, and if he was asked the question, where did he 
live, and he gave a residence on N Street, in the District 
of Columbia, and testified that he had lived there con¬ 
tinuously for the past ten years, when in truth and in 
fact he knew that he did not, but that he was living and 
had a bona fide residence in the State of Maryland, and 
that he wilfully testified to that effect, it is your duty un¬ 
der the law to return a verdict of guilty. 

80 If, on the other hand, you believe from the evi¬ 
dence, ladies and gentlemen of the jury, that he had 

* not given up his place of residence in the District of 
Columbia, and that he was merely temporarily residing 
in the State of Maryland and that he honestly believed 
that when he answered the questions he was telling the 

i truth, in that he meant to inform the Court that he was 

a bona fide resident of the District of Columbia by an¬ 
swering the question that he lived ten consecutive years 

* at the residence on N Street, Northwest, of course under 
those circumstances you may return a verdict of not guilty. 

Now, your verdict, of course, must be unanimous, ladies 
and gentlemen of the jury, and when you have reached 
your jury room, select your foreman, and when you have 

. reached your verdict, please notify the marshal 

• • • • * • • • # i • 

81 I do want to take an exception on the one point. 

The Court: You do not have to take exceptions 

any more, you know, under the new Federal Criminal 

* Rules. 
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COUNTERSTATEMENT OF THE CASE 

This is an appeal from a judgment and conviction of the 
crime of perjury. 

The following facts give rise to the indictment, verdict 
and conviction. On the 10th of December, 1946, there was 
pending in the United States District Court for the District 
of Columbia a divorce action brought by the appellant in 
this case against his then wife, Alta L. McFarland. This 
was Civil Action No. 32143. In that divorce action Edgar C. 
McFarland, the plaintiff, was called as a witness. At that 
time he gave the testimony which has resulted in his con¬ 
viction of, and sentence for, the crime of perjury. 

At the trial of the perjury action, which trial was by the 
court and jury, the defendant and Government stipulated 
as to the facts which are set forth below. It was stipulated 
and agreed that the divorce action was a case in which the 
law authorized an oath to be administered to the said 
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Edgar C. McFarland. It was also stipulated that the 
United States District Court for the District of Columbia 
was a competent tribunal before which an oath might be 
administered, that Judge Richmond B. Keech of that court 
was a competent officer before whom an oath might be 
administered, as well as that one Harry Dertzbaugh was 
a deputy clerk of that court and authorized to administer 
an oath to Mr. McFarland. 

It was also stipulated and agreed that said Harry Dertz¬ 
baugh did, before the aforesaid court and in the aforesaid 
trial, administer to the said Edgar C. McFarland an oath 
and said Edgar C. McFarland took his oath that the testi¬ 
mony which he would give in the case, then and there on 
trial, would be the truth, the whole truth and nothing but 
the truth. 

It was also by stipulation admitted that having taken 
said oath the said Edgar C. McFarland did thereafter give 
the following answers to the following questions which are 
set forth below: 

“Question. Where do you live, Mr. McFarland? 

“Answer. 1321 N Street, N. W., sir. 

‘ 4 Question. In Washington ? 

“Answer. That is right. 

“Question. How long have you lived there? 

“Answer. About ten years, sir. 

“Question. At the same address? 

“Answer. That is right, sir. 

“Question. Continuously for the ten years next be¬ 
fore this? 

“Answer. Yes, sir.” 

It was the above testimony which the indictment charged 
to have been false. It was on the above testimony that 
the jury found the appellant guilty of the crime of perjury. 

As it is the Government’s contention that these state¬ 
ments, if proved to have been untrue, were in and of them¬ 
selves sufficient to constitute the crime of perjury, the 
evidence of their untruth will be set out herein quite fully. 

Miss Dorothy F. Black, the owner of the premises at 
the address at which the appellant alleged he lived in the 
District of Columbia, was called as a witness. Miss Black 
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testified, that she had lived at 1321 N Street, N. W. for 
approximately 15 years and that subsequent to April 8 , 
1946 she had conducted a rooming house at that address. 
(Jt. App. 9). She testified that prior to that time her 
mother had run a rooming house at that address. (Jt 
App. 9). She also testified that Edgar C. McFarland had 
lived at the rooming house for approximately three years 
until 1940. (Jt. App. 9). Miss Black testified that the 
appellant always had a key to the rooming house and 
often returned to visit his brother who continued to live 
there. She testified that Edgar C. McFarland had not paid 
any rent to her or to her mother since 1940. (Jt. App. 9). 
(Probably through a printer’s error the answer to this 
question regarding rent appearing at page 9 of the Joint 
Appendix is omitted). The appellant did not keep any 
clothing at this address. (Jt. App. 9). Miss Black did 
testify that the appellant spent the night with his brother 
relatively often and that he received mail at that address 
occasionally. This mail, however, was mostly Christmas 
mail. (R. 12). 

Mr. William Zundel, the Mayor of Landover Hills, Mary¬ 
land, testified that he had known Mr. McFarland for ap¬ 
proximately six years. He testified that Edgar C. McFar¬ 
land lived at 7113 Varnum Street, Landover Hills, Mary¬ 
land, from May, 1941 until May 1946. (Jt. App. 10). 
Mr. Zundel testified that Mr. McFarland owned the prop¬ 
erty which he occupied and that when he moved in May, 
1946 he sold this property. (Jt. App. 11). Mr. Zundel 
also testified that Mr. McFarland had never registered to 
vote in that jurisdiction. 

Mr. Robert Raymond Martin, supervisor of the mail and 
records section at the United States Naval Gun Factory 
where Edgar C. McFarland had been employed for ap¬ 
proximately ten years, was also called as a witness. Mr. 
Martin testified from records which had been subpoenaed 
that, according to the records of the Naval Gun Factory, 
Mr. McFarland had lived at 1321 N Street, N. W. in 1938. 
(Jt. App. 13). The records indicated a notification in 
1939 from Mr. McFarland that he had moved to 2211 Min- 
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nesota Avenue, S. E. in the District of Columbia. (Jt. 
App. 13). The next change of address which the records 
showed was a notification on June 10, 1941 of a change of 
address to 7113 Vamum Street, Landover Hills, Maryland. 
(Jt. App. 14). In November, 1946 there was a notification 
of a change of address to Derwood, Maryland. (Jt. 
App. 14). At the time of the trial, October 20, 1948, the 
address of the appellant on the records of the Naval Gun 
Factory was Derwood, Maryland. (Jt. App. 14). There 
was no indication in the records that since June 10, 1941 

I 

the appellant had ever used an address in the District of 
Columbia. (Jt App. 16). 

Mr. Dennis A. McGraw, Deputy Clerk of Internal 
Revenue, was called as a witness and pursuant to a 
subpoena brought with him the federal income tax returns 
of Edgar C. McFarland for the years 1942 through 1945. 
Mr. McGraw testified that for these four years, 1942 
through 1945, Edgar C. McFarland had given as his ad¬ 
dress on his income tax returns 7113 Vamum Street, Land- 
over Hills, Maryland. (Jt. App. 16-17). 

Mrs. Alva Conradi testified that she and her son lived 
in the same house with Mr. McFarland at 7113 Varnum 
Street, Landover Hills, Maryland from May, 1945 to 
approximately May, 1946. Mrs. Conradi testified that she 
saw Mr. McFarland every day and that he slept at 7113 
Varnum Street every night. (Jt. App. 17). She testified 
that when they left Varnum Street they moved to Der¬ 
wood, Maryland. (Jt. App. 20). Mrs Conradi also testified 
that the property to which she and Mr. McFarland moved 
in Derwood, Maryland was also occupied by her mother 
and son and was owned by her and Mr. McFarland. 
Counsel for the defendant attempted to elicit testimony 
which would indicate a clandestine affair between Mrs. 
Conradi and Mr. McFarland, but this testimony was ex¬ 
cluded by the court. 

The defense called Mr. Earl H. Burdin who testified 
that he had known Mr. McFarland in either 1945 or 1946 
when they had been neighbors in Maryland. (R. 60, 61, 
62). Mr. William N. Thibeault was also called as a witness 
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on behalf of the defense. Mr. Thibeault testified that he 
»* had been present at a Thanksgiving day dinner party at 

the home of Mrs. Conradi and Mr. McFarland in Landover 
Hills, Maryland. (R. 65). He also testified that he had 
visited Mr. McFarland in Derwood, Maryland (R. 67) and 
had never visited Mr. McFarland except in Maryland. 

The defendant did not take the stand. 

< 

STATUTES INVOLVED 


Title 22 D. C. Code (1940) 

Sec. 2501 Perjury—Subornation of perjury. 

“Every person who, having taken an oath or affirma¬ 
tion before a competent tribunal, officer, or person, in 
any case in which the law authorized such oath or 
affirmation to be administered, that he will testify, 
declare, depose, or certify truly, or that any written 
testimony, declaration, deposition, or certificate by 
him subscribed is true, wilfully and contrary to such 
oath or affirmation states or subscribes any material 
matter which he does not believe to be true, shall be 
guilty of perjury; and any person convicted of perjury 
or subornation of perjury shall be punished by im¬ 
prisonment in the penitentiary for not less than two 
nor more than ten years. Any such false testimony, 
declaration, deposition, or certificate given in the Dis¬ 
trict of Columbia, but intended to be used in a judicial 
proceeding elsewhere, shall also be perjury within the 
meaning of this section. (Mar. 3, 1901, 31 Stat. 1329, 
ch. 854, § 858).” 


QUESTION INVOLVED 

The sole question involved in this case is whether or not 
the appellant when he testified in Civ. Action No. 32143, 
that he had lived for the ten previous years in the District 
of Columbia, intentionally testified falsely. 


SUMMARY OP ARGUMENT 

There was no occasion in this case to consider various 
definitions of residence or domicile as contended by the 
appellant. In any event, the jury received adequate in¬ 
structions on this point. One who testifies under oath to 
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matter which he does not believe to be true is guilty of 
perjury. The jury found that the appellant so testified. 

There was sufficient motive for this mtentional false¬ 
hood. Appellant was undoubtedly aware that had the issue 
of his residence been open to the scrutiny of the court, 
the chances of his being successful in obtaining a divorce 
in the District of Columbia would be appreciably lessened. 

Appellant contends that he believed the question 4 4 Where 
do you live?” was directed to him for the purpose of elicit¬ 
ing information as to his legal residence. To determine 
whether the appellant was justified in this belief, it is neces¬ 
sary that the question and the circumstances under which 
it was asked be considered by objective standards. Con¬ 
sidered objectively, there appears nothing in the question 
or the answer which would justify such an understanding. 

ARGUMENT 

Perjury Is Committed When One Intentionally Testifies under 
Oath to Facts Which He Knows to Be Untrue 

The sole question in this case is whether the appellant 
in answer to the question 44 Where do you live?” gave an 
answer which he believed to be true. The rule in perjury 
cases was stated by this Court in Pyle v. United States, 81 
U. S. App. D.C. 209,156 F. 2d 852 (1946). The Court held 
on p. 216: 

44 Perjury is committed when one states, contrary 
to his oath, any material matter which he does not 
believe to be true. So reads the statute.” 

The court in this case instructed the jury that if the jury 
believed, beyond a reasonable doubt, that when the appel¬ 
lant testified he had lived continuously on N Street in the 
District of Columbia for the previous ten years when in 
truth and in fact, he knew that he had not, and if he wilfully 
testified to that fact, the jury should render a verdict of 
guilty. The jury found the appellant guilty. There was 
sufficient evidence upon which this finding was based. 

Miss Black was the owner of the premises at 1321 N 
Street, N. W. She testified that the appellant moved away 
from the rooming house at that address in 1940. She also 
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testified that he had not paid rent at that address nor ha<i 
he kept any clothing there since that time. He would 
frequently visit his brother who continued to live there 
and had a key to the premises. 

Mr. William Zundel testified that he had lived next to 
the house which the appellant owned and in which he had 
lived in Landover Hills, Maryland from 1941 until 1946. 

It was also shown that the appellant had changed his 
address on his employment records several times and that 
since June 10,1941 had used an address in Maryland. The 
first address, one in Landover Hills, Maryland, was used 
by the appellant from 1941 to November 1946. In Novem¬ 
ber 1946 the appellant had notified his employer that his 
address was changed to Derwood, Maryland. The address 
which the appellant used on his Federal Income Tax Forms 
for the years 1942-1945 was Landover Hills, Maryland, j 

This case is unusual in that so few of the important 
factors are disputed. As pointed out previously, it is ad¬ 
mitted that the statements alleged to have been perjurious 
were made by the appellant. It is unquestioned that the 
tribunal and the officer who administered the oath were 
competent. Thus, the only questions which normally re¬ 
main would be the materiality of the particular statement 
and the question of whether it was intentionally made 
knowing it to be false. The court instructed the jury that 
the statement was, as a matter of law, material. This 
instruction is not questioned and was undoubtedly correct. 
Sinclair v. United States , 279 U.S. 263, 298 (1928); Black¬ 
mon v. United States , 108 F. 2d 572 (C.C.A. 5th 1940); 
Travis v. United States , 123 F. 2d 268, 270 (C.CA. 10^h 
1941). # j 

Thus, as was pointed out previously, the only question 
remaining in this case is whether the appellant intentionally 
testified falsely. It is admitted that propositions which 
involve an individual’s intention are extremely difficult to 
prove. Direct evidence of intention is seldom, if ever, pos¬ 
sible to obtain. It is, however, possible to introduce evi¬ 
dence of the acts committed from which the jury may 
determine the individual’s intent. That was done in this 


! 


case. 
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In addition to the other evidence in this case it is ap¬ 
parent that the appellant had a motive in testifying falsely. 
Had he testified that he was living in Maryland, he probably 
would have been unable to obtain a divorce in the District 
of Columbia. He was undoubtedly aware that this was 
true. When the question, 4 4 Where do you live ? ’ ’ was asked, 
two courses lay open to the appellant. He could admit 
that he was living in a house which he owned in Maryland 
and thus open up to inquiry the question of his residence for 
divorce purposes. The second course possible for the ap¬ 
pellant and the course which he apparently took, was to 
give an address in the District of Columbia. Undoubtedly, 
had he realized that this fraud upon the court would have 
resulted in his being prosecuted for perjury, he would 
have more fully explained his residence status. 1 The evi¬ 
dence in this case went far beyond a lack of frankness and 
was sufficient to justify the verdict of the jury. United 
States v. Mascuchy 111 F. 2d 603 (C.C.A. 2nd 1940). 

APPELLANT'S CONTENTIONS 

The appellant contends that when he answered the ques¬ 
tion, “Where do you live?” he was testifying as to his 
legal residence. One would not normally believe that a 
question of this nature was a question which was intended 
to elicit information as to one’s legal residence. Few people 
who have recently moved from one state to another have 
any idea as to their true legal residence. Questions of resi¬ 
dence and domicile have always caused the courts much 
difficulty, but viewing the question directed to the appellant, 
there is no occasion to go into domiciliary problems. In 

this case the appellant was asked, 44 Where do you live?” 

* \ _ 

That could hardly have been considered a question of legal 
residence. 


1 The practice of residents of the District of Columbia using Mary¬ 
land addresses so as to obtain fraudulent divorces in that jurisdic¬ 
tion and of Marylanders using false addresses in this jurisdiction is 
presently under scrutiny by the circuit judges of Maryland. See 
the Evening Star of February 16, 1949 and the Washington Post of 
February 17, 1949. 
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It is submitted that a normal individual in answering a 
question as to his legal residence would not give a street 
address. Most people would answer 44 Maryland,” 44 Penn¬ 
sylvania,’ ’ 44 District of Columbia.” But the appellant 
answered 44 1321 N Street, N.W.” The intent of the ap¬ 
pellant to mislead the court is further indicated by his 
answers to the questions which were next asked him. 
Appellant was next asked, 44 In Washington?” He an¬ 
swered, “That is right.” Following this, he was asked 
the length of time he had lived there and he replied that 
he had lived about ten years at that same address. The 
next question directed to him was, 4 4 Continuously for the 
ten years next before this?” Answer: 44 Yes sir.” Had 
the appellant wished to answer these questions frankly 
and candidly he would certainly have indicated in reply 
to the question 4 4 Continuously for the ten years next before 
this?” that he had not lived there continuously but was at 
the time residing temporarily in Maryland. 

Appellant’s second and third contentions merit little dis¬ 
cussion in view of the court’s instructions on those points. 
(Jt. App. 31) These contentions also represent the general 
law which the Government will not dispute. It is, however, 
submitted that they are not applicable to this case. Ap¬ 
pellant’s fourth contention is that the jury was not properly 
instructed as to the burden of proof. Appellant was, how¬ 
ever, permitted to read his requested instruction to the 
jury. The court informed him, as he admits in his brief, 
that if he read these instructions the court would not repeat 
them. For this reason, there is no merit to this contention. 

There was, however, adequate evidence of the appellant’s 
guilt to come within the strictest rules as to the burden of 
proof in perjury cases. It is admitted that the general 
rule in perjury cases is that the evidence must be of a 
more direct and positive character than that required for 
conviction in other cases. In this case, however, there was 
the evidence of disinterested witnesses plus the documen¬ 
tary evidence of the appellant’s Federal Income Tax returns 
and the change of addresses listed on his employment 
records. 
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This type of documentary evidence has been held to take 
the place of additional witnesses. This documentary evi¬ 
dence is also an indication of the appellant’s own ideas 
on the question until he became involved in the divorce 
action in the District of Columbia. 

The appellant also contends that he should have been 
permitted to examine Mrs. Conradi in an effort to show 
her prejudice or bias. A similar contention was made in 
the case of Kahn v. United States , 20 F. 2d 782 (C.C.A. 
6th 1927). The court in that case rejected the proffered 
testimony on the ground that there was no showing of its 
relevance. That particular basis for rejection would not 
be pertinent here. The following quoted excerpt from the 
opinion which appears on p. 784 is, however, considered 
pertinent. 

*‘ Third. Error is predicated upon the court’s refusal 
to allow plaintiff in error to inquire into the motive of 
counsel conducting the examination of Kahn before 
the referee, and in declining to allow plaintiff in error 
to introduce testimony tending to show the relation¬ 
ship of counsel to persons interested in the prosecution 
of plaintiff in error and in declining to allow testimony 
tending to show prejudice or bias of counsel toward 
plaintiff in error. Such testimony could have been 
I relevant only to the credibility of counsel as a witness, 
but his testimony had touched only upon what the evi¬ 
dence given by plaintiff in error before the referee has 
been, and not upon the falsity of it, and as he was fully 
corroborated by the testimony of Hoogerhyde, the 
stenographer reporting the examination, the error, if 
any, was immaterial.” (Italics added). 

In any event, Mrs. Conradi’s testimony was merely of a 
corroborative nature and was not essential to the decision 
of the jury. 

II 

The Verdict of the Jury Should Not Be Disturbed Unless 

dearly Erroneous 

The evidence in this case was sufficient to sustain the 
verdict of the jury. The appellant had used the Maryland 
address on his income tax forms and his employment 
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records. He had entertained his friends in the home ill 
which he lived in Maryland. He was not living in a room¬ 
ing house in Maryland or an apartment from which he 
could be expected to depart on very slight notice. Instead, 
he was living in a house which he owned. This, in and of 
itself, suggests that there was to be a permanence in his 
tenure and an intent to remain longer than a few days or 
a few weeks. Thus, it is apparent that there was ample 
evidence to sustain the verdict of the jury. The Supreme 
Court of the United States in Glosser v. United States, 315 

U. S. 60, 80 (1942) states this rule as follows: 

• • 

“The verdict of a jury must be sustained if there is 
substantial evidence, taking the view most favorable 
to the Government, to support it.” 

This Court stated the rule in essentially the same language 
in the case of Hardeman v. United States, 82 U.S. App. 
D. C. 194,163, F. 2d 21 (1947); See United States v. Bender, 
60 F. 2d 56 (C.C.A. 2d 1932) cert, denied svb. nom., Posner 
v. United States, 287 U.S. 598. 

i 

. i 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the court below should be affirmed. 

George Morris Fay, 

United States Attorney. 

John C. Conljff, Jr., 
Assistant United States Attorney. 

John D. Lane, j 

Assistant United States Attorney. 

L. Clark Ewing, 

Assistant United States Attorney. 
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